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BY HAND-DELIVERY 

Chief, Section of Administration 
Office of Proceedings 
Surface Transportation Board 
395 E Street SW Suite 100 
Washington, DC 20004 

RE: Finance Docket No. 33556 (Sub-No. 5) 
CANADIAN NATIONAL RAILWAY. GRAND TRUNK CORPORATION, GRAND 
TRUNK WESTERN RAILROAD COMPANY INCORPORATED - CONTROL -
ILLINOIS CENTRAL CORPORATION, ILLINOIS CENTRAL RAILROAD 
COMPANY, etc. (Arbitration Review) 

Dear Sir or Madam: 

It has come to our attention that the Reply ofthe American Train Dispatchers Association 
('"ATDA") to the Petition for Review of an Arbitration Award filed in this case April 19,2010, 
refers at page 23 to an arbitration award that is not attached to the Reply as an Exhibit. To 
correct that inadvertent omission, please fmd enclosed Exhibit K to said Reply. Thank you. 

Service has been made on all other parties by email and overnight delivery today 

Sincerely^ours ijmcereiy^o 

Michael S. Wolly 
Counsel for ATDi\ 

cc w/ end. Robert Hawkins, Attorney for the Carrier 
Joseph R. Mazzone, Attomey for ICTDA 
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CENTRAL RAILROAD COMPANY, etc. 
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THE AMERICAN TRAIN DISPATCHERS ASSOCIATION 
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Transportation Communications Intemational Union 

(NYD Article 4 Arbitration Award - Simon, April 11,1997)) 
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ARBITRATION BOARD 
ESTABLISHED PURSUANT TO ARTICLE I, SECTION 4 

OF THE NEW YORK DOCK PROTECTIVE CONDITIONS 
AS IMPOSED BY THE INTERSTATE COMMERCE COMMISSION 

IN FINANCE DOCKET NOS. 28905,300S3,31033,31106,31296,3169S AND 32020 

In the Matter of Arbitrati<Jn Between: 

CSX TRANSPORTATION, INC.. 

Carrier, 

and 

INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS and 

TRANSPORTATION COMMUNICATIONS 
INTERNATIONAL UNION, 

Organizations. 

Radio Repair Consolidation 

OPINION AND AWARD 

Date of Hearing: March 18,1997 
Location of Hearii^: Rosemont, Ulinois 
Date of Award: April 11,1997 

Appearances: 

Far the Ccarier: 

James B. AJlred, Director, Labor Rdations 
Nicholas S. Yovanovic, Esq., Assistant General Counsel 
Ronald M. Johnson, Esq., Akin, (jump, Strauss, Hauer & Feld, L.L.P. 

Fw Ow Intematimial Brotherliood of Electrical Workers: 

Glen A Heinz, General Chairman 
Daniel L. Davis, Intemational Vice Presidem 
Michael S. Wolly, Esq.. Zwerdling. Paul, Leibig. Kahn, Thompson & Wolly, PC. 

For the Tremsportation Comnnmicaiima International Union: 

L. H. Tackett. General Chairman 
Carl H. Brockett. International Vice President 
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Background: CSX Transportation, Inc. ("Carrier," "CSXT') is the result of several mergers 

authorized by the Interstate Commerce Comniission ("Commission"), beginning with the decision on 

September 23.1980. in ICC Finance Docket No. 28905, to permit CSX Corporation to control the 

railroad subsidiaries of Chessie System, Inc. ("Chessie") and Seaboard Cost Line Industries, Inc. 

("SCLP).' At that time, the railroads controlled by Chessie included the Chesapeake & Ohio 

(»C&Cr). the Baltimore & Ohio ("B&O") and the Westem Maryland ("WM"). SCLI consisted of 

the Seaboard Coast Line C'SCL"), the LouisviUe and NashviUe ("L&N*), the Clinchfield and several 

smaller carriers. This decision also authorized CSX Corporation to control the Richmond, 

Fredericksburg & Potomac C'RF&P"). In 1982, in Fmance Docket No. 300S3, the Commission 

approved the merger of L&N imo SCL, with the resultant company being renamed Seaboard System 

RaUroad. In 1987, in Finance Dockets 31033 and 31106. the Commission approved the merger of 

B&O imo C&O, and then C&O into CSX. The Commission then approved the merger of WM into 

CSXT in 1988 (Fmance Docket 31296, and the merger of CUnchfield into CSXT in 1990 (Finance 

Docket 31695). FmaUy. in 1992, in Fmance Docket 32020, the Commission approved an agreement 

for CSXT to operate the properties of RF&P in the name and account of CSXT. In each ofthese 

transactions, the O)mmis»on imposed protective conditions as set forth in New York Dock Railway 

— Control — Brooklyn Eastem District Terminal, 354 LCC. 399 C'Mw York DocIT). 

^CSXCorp. — Corami—Chessie System. Inc. and Seaboani Coast Line Industries, Inc., 363 ICC. 
521(1980). 
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On Januaiy 23,1996, pursuant to the above orders ofthe Commission, Carrier served notice 

upon the Intemational Brotherhood of Electrical Workers ("IBEW"). the Transportation 

Communications Imemational Union C'TCU*), the Brotherhood of RaUroad Signalmen ("BRS") and 

the employees represented by these Organizations. This notice advised ofthe Carrier's intent to 

"consolidate at LouisviUe. Kentucky certain radio repair work MAudti is currently being performed 

throughout the CSXT System and to have such work perfonned thereafter on a coordinated basis." 

According to this notice. Carrier imended to abolish a total of 44 positrons at 24 difierem tocations 

throughout the system and estabUsh 17 new positions in a CentraUzed Radio Service Center at 

LouisviUe. The notice indicated Cairier intended this transaction to oocur on or about April 22,1996. 

The work involved would be the repair fimction for all radios with the exception of end of train 

devices (EOT's) and vehicle radios. 

Subsequent to the service of this notice, the Carrier met with representatives of the three 

organizations with the objective of reaching an agreement to implemem the transaction. When the 

parties were unable to reach agreement, the Carrier, on July 3, 1996, invoked the ari>itration 

proviaons of Article I, Sectkm 4 cfNew York Dock. Recdving no response fi-om the Organizations, 

the Carrier, by letter dated July IS, 1996, asked the National Mediation Board to appomt a neutral 

Referee pursuam to Section 4(1) oiNew YorkDock. The National Mediation Board subsequently 

appointed a neutral Referee, who later found it necessaiy to resign the appointment. Consequemly. 

by letter dated Januaiy IS. 1997. the National Mediation Board appointed Bany E. Simon to serve 

as the. neutral Referee. 
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A hearing in this matter was scheduled for March 18. 1997, in Rosemont. lUinois. On 

March 13.1997. the Carrier reached an agreement with the Brotherhood of Railroad Signalmen on 

this matter. It was therefore concluded that the BRS was no longer a party to this dispute. The 

hearing proceeded with the Carrier, the IBEW and the TCU. 

Issues Presented: 

The Carrier proposes the foUowing Statement of Issue: 

(1) Does the ImplemerttingApeementpn^Msed by the Carrien a t March 26,1996, 
provide an cpproiniate basis f w the selectimi (^forces made necessary by the 
transaction dexribed in Carrier's notice of Januaty 23,1996? 

(2) If the answer to (I) above is negative, then what would be the tq^nvpriate basis 
for the selectimi offin'ces? 

The IBEW, not taking issue with the proportional sdection process for the initial fiUing of 

newly-created positions in the new CentraUzed Service Center as described in the Carrier's March 26. 

1996. proposal, suggests the additional issue: 

What collective bergaining agreenuntfs) should be af^icable in the newly<reated 
CeiOralizedRaeto Service Center in Louisville? 

It is the Referee's decision that the issue proposed by the Carrier is broad enough to 

encompass the issue proposed by the IBEW. Accordingly, the Referee adopts the Carrier's 

Statement of Issue. 
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Position of the Carrier: ' The Canier notes diat ahhough the various railroads have been 

merged into the CSXT. the work forces on the former carriers, as weU as the work they protect, have 

not yet been fiiUy coordinated imo a single system. It avers the continued operation of separate radio 

repair facilities on the former properties results in significam inefficiendes in theuse of equipment, 

facUities and employees, impeding the Carrier's ability to provide the rail service required in today's 

highly competitive market. Without the coordmation it seeks, Carritf asserts it is required to maintain 

dupUcate facUities. parts inventories, tools and work benches. It contends that employees at some 

of these locations do not have sufficient radio repair work to keep them fiilly occupied, requiring 

them to perform other communications work during their workdays. Further, Carrier says it is 

required to maimain artifidally inflated radio invemories due to the inconsistent and sometimes 

in^Bdem means of repairing radios and the logistical problems of having the operable radios where 

they are needed to mn trains. 

To remedy these problems. Carrier proposes to create a single radio service cemer that wiU 

inspect, evaluate, test and repair a wide range of radio equipmem required for it to operate its 

transportation system. This consoUdation, according to the Carrier, wiU permit it to repair radios 

more eflSdently, reduce radio down time, return nuUos to customers on a more timdy basis and aUow 

it to reduce inventories and equipment. Carrier says its sdection of LouisvUle as the site for this 

^ 0 a large extent, the Canier's submisskm, as weU as its supplemeotal submission, dealt widi issues 
diat were raised only by dwBrodieriioad of Railraad Signalmen. To die extent diat dwse issues were not raised 
by either die IBEW or die TCU, die Referee considers dwm no longer to be in dispute. Accordingly, diis 
portkn of die Discusskm wiU synopsize ody dnse issues diat are stUl in dispute between die remaining panies. 
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fadUty will allow it to take advantage ofthe fact that United Parcel Service maintains its centraUzed 

distribution hub there. Any radio repdred at Louisville by 11:00 pm can be delivered to any location 

on the Carrier's system by the following day. according to the Carrier. These effidendes and 

improvements, argues the Carrier, wUl enable it to reduce 27 positrons. Some of these position 

reducdons, says the Carrio', wUl be accompUshed from blanked positions that have been vacant since 

the ordinal notice was served. 

The (Carrier has proposed an implementing agreement that would, inter alia, have the e£Eisct 

of placing aU ofthe radio repair positions at LouisvUle under the former L&N/TCU ^^reement, 

which is the agreement currently goveming radio repair work at LouisviUe. In this regard, the 

relevant provisions ofthe Carrier's proposed agreement, dated March 26,1996, read as foUows: 

1. The woik of evaluating, diagnosing and rqiairing of Locomotive Radios. RDUs 
(Recdver Display Units), Defect Detectw Radios, MCPs (Mobile Commumcations 
Packages), Portable RaiUos, Vdiieie and odwr MobUe Eqdpment Radros, except for 
peripheral repdrs (knobs, nucrophones and antennas), circuit boards for BCPs (Base 
Communicadons Packages) and Base Staikm (Dispatdier) Radios, which is cunentiy being 
perfonned dirou^wut dw CSXT System, will be transfened to and consoUdated at LouisviUe, 
Kentucky, where such woik will thereafter be peifoimed on a ooordinaiied CSXT basis by 
Carrier under the scope ofdw Schedule Agreemem between fomier L&N and T C U — 

2. It is fiuther undenmod and agreed diat the work covered by dw scope and 
classificatiai mles of the respective schedule agreements which is not bdng specificaUy 
coordinated in this Agreement wiU continue to [be] perfonned under such respective schedule 
agreenients. 

« « « 

4. Positions estabUshed in dw coordinated shop wiU be initiaUyfiUed according to dw 
following procedures: 

* « * 



c s x TRANSPORTATION. INC. 
INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS 

TRANSPORTATION COMMUNICATIONS INTERNATIONAL UNION 
RADIO REPAIR CONSOUDATION 

PAGE? 

(b) With respect to dw IBEW represented propenies (B&O. B&OCT, C&O 
Southera and SCL) die positions allocated to the IBEW represented employees shall be 
advertised to all active employees holding positions as Conununications Etiqjioyees on the 
districts listed above. The positions will be awarded to dw senior quaUfied applicants fiom 
dw appUcable districts; i.e., 2 positions for the C&O Soudwm, 4 positions for the B&O. and 
4 positions for the SCL. In the event one or all of the positions are not fiUed by employees 
from the C&O Soudwm. B&O or SCL respecbvely, dw positions wiU be awaided to dw 
senior qualified applicant(s) fnmi the other IBEW represoted propenies. considered as a 
group, if any. If there are no qualified appUcants the positic»s wiU be filled in accordance 
with paragr^h (d) below. 

(c) Widi respect ID dw TCU represented property (L&N) dw positions aUocated 
to the L&N represented emphiyees shdl be advertised to aU active enqiloyees hoUing 
positions as Communicatians&npkiyees on dw fonner L&N. The positions wiU be awarded 
to the sedor quaUfied applicants from the applicable district widi preference being given to 
the incumbents ofthe positions aboUshed as a result ofthe coordination. In the event one or 
aU ofthe positions are not fiUed by incumbents ofdw abolished positions, the positions wiU 
be awanted to the senior qudified employees making appUcation. If there are no quaUfied 
appUcants the positions wUI be filled in accordance with paragraph (d) bdow. 

(d) In the event any ofthe positions referred to in (a),' (b) and/or (c) remain to 
be fiUed, they wiU be fUled under dw tentis ofthe L&N TCU Commudcations Agreement. 

« • • 

6. (a) Empkiyees assigned to positions in dw consolidated operation at LouisvUle 
pursuant to Sectkm 4(a) or (b) ofthis agreement wiU have dwir sedority oa the district on 
whidi woridng transfened to and dovetdled onto the foimer L&N System CommunicatiMis 
Class 1 and 1-A Rosters and wUl have thdr names removed fi«n dwir cuirem district roster. 
CurreM L&N TCU Communications Emptoyees assigned to podtkms in dw consolidated 
operation at LouisvUle pursuant to Section 4(c) or (d), who have not previously estabUshed 
sedority in Class 1-A shaU establish such sedority pursuant to the L&N TCU Schedule 
Agreonent. 

(b) In dw event diat two or more empbyees have dw same seniority date dw 
employee having dw earUer empkiyment date in dw Commudcations Depanmem widi any of 
the CSXT afiBliated carriers will be dw semor of such empkiyees in ranking for diat class. 
If two (or more) such employees have the same employment date in the Commudcations 

'Section 4(a) provides fbr dw selection of forces firom BRS represented properties, and is sinular in 
constnictum to Section 4(b). 
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Department widi die Carriers, dieir ranking in dw class will be detendned by dwir Julian 
calendar date of birth. 

* • * 

8. Employees who accept positions in dw coordinated CSXT Radio Shop will be 
credited widi prior service under existing agreements appUcable to them pnor to dw 
cooniinationfor puiposes of annud vacations, sick leave, pass privUqes, persond leave days, 
job stabilization and other service-related benefits under the Schedule Agreement between 
fonner L&N and TCU. 

• « • 

Side Letter No. 10 

It was agreed that any IBEW or BRS represented empkiyees transferring to the 
coordinated operatran wUl be given the option of remaining under the coverage of the 
Supplementd Sickness Benefit plans applicable to them for a period of time equd to no 
greater dian six years foltowing their transfer. This dectkm wiU be in lieu of dw sick leave 
benefits they woukl have odwiwise accnied under the fonner L&N TCU Commudcations 
Agreement. 

This dectkn must be made in writing at the time of transfer and wiU be irrevocable. 

The Carrier asserts this agreement would not change the terms of its agreements with dther 

the BRS or the IBEW on the other former properties. Although those agreements would cease to 

apply to die woric bdng tFanaferred and consoUdated, Cairier points out they would continue to apply 

to radio repair woiic not mcluded in the consoUdation. 

Carrier aUeges pladng the employees at the consoUdated fiidUty under the L&N/TCL' 

agreemem would not work a significam change in most ofthe rules under which these employees 

work. Accordmg to the Carrier, many ofthe terms ofthe various fonner property commumcations 

agreements are either the same or very sinular. Some subjects, such as vacations and hedth and 
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welfare benefits, notes the Carrier, are covered by nationd agreements, to which dl ofthe non-

operating crafts are a party. 

Notwithstanding this fact, the Carrier argues h would be unrealistic and impracticd to operate 

a consoUdated facility while mamtdning severd different working agreements for dl the employees 

working there. Because ofthe disparity between some ofthe mles in these agreements, the Carrier 

asserts it would effectively have separate faciUties under one roof if more than one agreement were 

to be applied. Furthermore, the Carrier contends there would be no way to distmguish what work 

bdonged to a particular agreemem. It uuists it is essentid to have a single working agreement if it 

is to redize the economies that are antidpated when the work is centraUzed and coordmated. 

Carrier cites the deddon of Referee LaRocco in BRS v. NW/SR/CG (Fdiiuaiy 9. 1989), 

involving the consolidation of shop signd repair work ftom the three carriers to a single facUity at 

Roanoke, Virginia. It quotes Referee LaRocco as follows: 

When the shop signd repair woric is commingled at Roandce, any specific piece of 
work wiU not be readily klentifiable as NW. SRor CG repair work even diough dw signd 
devices repaired at the coordinated fiwUity wUl originate on either the NW or the SR or thdr 
subsidiary rdlroads. As a resuh ofthe transaction, dw NW wiU assume responsibUity for 
accomplishing shop signd repairs fbr dw entire NS system. Aldiough dw organization 
acknowledges diat dw woric at Roanoke will be commingled, it nonedwiess urges us to carry 
fbrward some rules in dw CG and SR schedule Agreements and aUocate Roanoke podtions 
among the diree railroads. However, conplete integration ofthe fungible signd repair woric 
renders it impossUile fbr the employees v ^ transfer fiom East Poim to Roanoke tti import 
any poituin of the CG or SR ScJwdde Agreements with dwm. Iinposing multiple schedule 
agreements at dw Roanoke fiwUity would not just make the coordination unwiddy but would 
totdly diwart dw transaction. The Carriers pcrsuasivdy argued diat they couM never atuun 
operationd efficiencies if the NW had to manage signd shop woric and supervise shop 
woricers under mdtiple and sometimes coiflictiqg collective bargsdiing agreements. The ICC 
has uneqdvocaUy raled that existing coUective baigaining agreenients are superseded by dw 
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necessity to implement dw approved transacticm. CSX — Control — Chessie and Seaboard 
Cost Line, F.D. 28905 (Sub-No. 22); ICC Decision issued June 25.1988. 

In Une with the above decidon. Carrier asserts that a single working agreement at the 

coordinated fedUty is pldnly necessary for safe and efiSdent operations. It submits that its decidon 

to propose the L&N/TCU Agreemem was based upon the "controUing carrier concept," under which 

the work is placed within the scope of the agreement in effect at the location recdving the work. 

Carrier notes this concept was appBed by Referee LaRocco in die above dted case. On this property. 

Carrier dtes fifteen instances between 198S and 1993 where employees were placed under diSerem 

coUective bargdning agreements when work was consolidated. 

Carrier fiuther dtes the dedsion of Refieree Abies in CSX v. American Train Di^xitchers 

Association (November 11,1988), m which Cairier was audiorized to consolidate power di^ribution 

work at Jacksonville, Florida, with the woric bdng performed by managerid employees. This 

dedsion, notes the Cairier, was afiSrmed by the Conunisdon* and the Court of Appeals.' 

Canier also dtes the decision of Referee O'Brien wherein this Carrier sought to combine the 

employees of various properties onto single seniority rosters ofthe Brotherhood of Locomotive 

Engineers and the Udted Transportation Union under the agreemems appUcable to the former B&O. 

While Referee O'Brien fixmd dw changes proposed by die Canier were necessary to attain the pubUc 

tiansportation benefits of the authorized transactions, he left it to the Commisdon to determine 

*CSX Corp.—Control" Chessie Sys.. Inc. ami Seaboard Coast Line Indus., bic.. Finance Docket 
No. 28905 (Sub-No. 23). 

^American Train Dispatchers Association v. LCC, 26 F.3d 1157 (D.C. Cir. 1994). 
/ 
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whether the proposed changes would be contraiy to the condition that "rights, privileges and 

benefits" shdl be preserved. Carrier asserts the Commission authorized the consolidation of rosters 

under single agreements,' and was upheld by the Court of Appeds.^ 

Carrier distinguishes this case firom Rto Grande Industries, Inc., SPTC Holding Inc. and the 

Denver & Rio Grande Westem Railroad Compaity - Southem Pacific Tran^mrtation Con^Ksny v. 

BrotherhoodofLocomc^ve Et^jneers-ATDD Division, (Referee Suntmp, May 25,1994). dted by 

the IBEW. While Refieree Suntmp found the work was bdng coordmated at a new dispatching 

cemer, Canier denies it is propodng to buiU a new fidUty. It indsts the existing fiidUty for the radio 

repdr shop at Osbom Yard on the former L&N at LouisvUle has been remodeled to handle die 

increased work and empkiyees at that tocation. Cairier dso avers Refieree Summp's Award involved 

udque fiuts not presem in the instant case. In particular. Carrier notes the SP trdn dispatchers who 

were going to the new facUity were represented by the American Train Dispatchers Department of 

the BLE, whUe the DRGW dispatdiers had been represemed by an independent umon, which had lost 

its status as representative when the Nationd Mediation Board found that the SP and the DRGW 

constitiited a single cairier and certified the ATDD as represemative of dl dispatchers. Cairier asserts 

Referee Suntmp was reluctam to put aU dispatchers under the DRGW Agreement when the umon 

had lost its status as representative. Carrier suggests Refieree Summp's rductance dso came from 

^CSXCorp. — Control—Chessie Sys. Inc. and Seaboard Coast Une Indus., bic. Finance Docket 
No. 28905 (Sub-No. 27)(November 22,1995). 

^United Transportation Union v. Surface Transportation Board, D.C Cir., Mareh 21,1997. 
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his apparent belief that the SP was attempting to obtdn an unfeir bargdning advantage over the 

ATDD by forcing it to succeed to the independent umon's non-traditiond collective bargdning 

agreement. 

Carrier argues that its proposed change meets the standard set by the Commisdon that it be 

necessaiy to redize the effidendes ofthe approved merger. It submits the consoUdation could not 

be accompUshed if it had to continue repairing the radios on the foimer properties, or to have multiple 

sets of radio repairmen under one rcwf woiidng under separate agreements. 

FinaUy, Uw Cairier avers hs a S a of enhanced protective benefits, e.g., separation aUowances, 

moving expenses, etc., is comingent upon the work bdng coordinated under a single collective 

baigaming agreenwm. Otherwise, aigues the Cairier, the Referee has no authority to gram protective 

benefits in excess of those contdned in the New YorkDock Conditions. 

Position of the IBEW: The IBEW argues that employees it represems who transfer 

to LouisvUle shodd continue to be covered by thdr IBEW Agreements. It notes that 61 % ofthe 44 

jobs to be abotidwd (27 jobs) are hdd by IBEW members, and that 59% ofthe 17 new jobs (10 jobs) 

wUl be hdd by IBEW maintdners. It avers thdr average houriy wage is S16.48' plus a 650 per hour 

skiU differemid. It further says they enjoy dgnificant protection against subcontracting and are 

covered by a supplementd dckness plan in lieu of sick leave. The IBEW concludes, therefore, that 

*S16.46 on dw C&O. S16.48 on dw B&O and B&OCT. and S16.51 on dw SCL. At dw hearing dw 
IBEW acknowledged dwt dw currem IBEW rate of pay is lower duu dw TCU rate of pay. 
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these employees stand to lose much in the way of rights, privileges and benefits by not continuing to 

woric under die IBEW Agreements. The IBEW indsts there is nothing in its Agreements that could 

not be applied to thdr continued performance of radio repair work at the new location. 

The IBEW disputes the Canier's comention that the consoUdation wiU take place at an 

existing fadUty. It submits the Centrdized Radio Service Center is being created especiaUy for this 

transaction, and cunentiy has ndther employees nor a coUeaive bargdning agreemem to cover work 

at the Center. It contends the buUding to be used could not accommodate the new facUity without 

major modifications. It notes aU of the current LouisviUe jobs wiU be abolished and aU of the 

poations at the new fiuUity are identified by Canier as "new podtions." It dtes Carrier's submission 

as saying Carrier proposes "to create a single radio service center" and locate it at LouisvUle. This 

language, says, the IBEW, is evidence the Center has not existed prior to this transaction. 

The IBEW stittes the Carrier proposes to apply the L&N/TCU Agreemem soldy on the bads 

of geography, but the fiwt that the Center ynU be located within the confines ofwhat was once the 

L&N is pure fortuity. It notes the L&N has not existed for years and that the work to be peifoimed 

by dw BRS and IBEW employees has not been done before on the L&N. It suggests aUowmg mere 

location to govem the terms and conditions of employmem would enable the Canrier to manipulate 

its tobor rdations by rdocating asagnmenls across finrner property lines to avoid deaUng with certain 

unions. 

The IBEW argues Section 2 oiNew York Dock requires the existing IBEW Agreements 

setting forth "rates of pay. mles, working conditions and aU coUective bargaining and other rights. 
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privileges and benefits" be appUed to the IBEW represented employees at the new faciUty. Citing 

Raihvay Labo'Executives'Assn v. U.S.^ ("Executives^"), the IBEW asserts §11347 ofthe Imerstate 

Commerce Act (as wdl as its successor, §11326(a) ofthe ICC Termination Act) "clearly mandates 

that 'rights, privUcges, and benefits' afforded employees under existing CBAs be preserved."'** The 

IBEW condudes that Executives holds that a New York Dock Referee is prohibited firom modifying 

those parts of collective bargaining agreements which estabUsh "rights, privileges or benefits" fisr 

labor and aUows the modification of other parts of agreements ody when "necessaiy to effectuate a 

transaction."" 

The IBEW aigues Carrier is required to prove that the purported benefits ofthe proposed 

consolidation cannot be achieved unless the existing agreemems are overridden. Absent such a 

showing of necessity, says the IBEW, the Carrier's position that those agreemems should no longer 

apply to its members must be rejected. In support of its podtion, the IBEW dtes Nmfolk & Westem 

RcdhvayCo. v. AIDA.^^ That case, says the IBEW, dso requires that any "deddon to override the 

carriers' obUgations [must be] consistent with the labor protective requiremems of § 11347." 

The IBEW denies that the issue of which coUective baigdnuig agreement wUl apply is a 

representation issue. It notes tiw Nationd Mediation Board has distinguished its jurisdiction over the 

'987 F.2d 806 (D.C. Cir. 1993). 

•°/</.at814. 

"A/, at 814-815. 

'^499 U.S. 117(1991). 
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resolution of jurisdictiond issues from questions of continuing contract application. It concludes, 

therefore, that resort to the Mediation Board is not the appropriate fomm for determidng the 

cominuing application ofthe collective bargdrang agreements to the transferred poshions. 

The IBEW asks tiw Referee to ensure dud transferred employees wiU have thdr "rates of pay. 

rules, working conditions, and d l coUective bargaidng and other rights, privileges and benefits.. . 

under . . . existing coUective baigauiiiig agreements or otherwise" preserved as required by Section 2 

of New York Dodc. This, says the IBEW, is the Refieree's prinw responability. Insofiu* as the 

Carrier's intent, argues the IBEW, is to subject the transferring employees to terms and conditions 

of employmiem inferior to those they now enjoy by virtue of agreement or otherwise, the Referee is 

autiiorized by Section 4 of New Yarii Dock to direct preservation ofthe superior terms and conditions 

for these employees as a condition fi>r implementation ofthe transaction. 

The IBEW dtes the decidon of Referee Summp in Rio Grande Industries, Inc., SPTC 

HoleBng Inc. and the Denver & Rio Grande Westem Railroad Company - Soiahem Pacific 

Tratispwtation Company v. Brotherhood ofLocanoUve Enpneers - ATDD Division, (May 25, 

1994), wherein the employees, under the Carrier's plan, would have been covered by an agreemem 

witii the Dispatchers Steering Committee, which had represented cUspatchers on tiw fonner Denver & 

Rio (jrande Westem Raflroad. As m dw mstant case, says Uw IBEW, tiie dispatchers transferring to 

Denver, constituted the nujority of the consoUdated workforce and were working under the 

agreement with the American Train Dispatchers Association. The IBEW quotes Referee Summp, 

noting he was 
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far ftom convinced.'.. that sustaming dw Company's position on diis matter would produce 
reasonable, hannodous labor relatiois— [T]he SPL suggests that dl dispatchers fell under 
a contract which dw BLE-ATDD aigues is dther no contract at d l [fe. oidtted] and/or which 
was nqooated fiir a minority of dw dispatchers at a location which is not even dw dispatching 
location where the new dispatching center will be. For dw aibhrator to ccHxlude that this is 
the proper route wodd lead, in his estimatnn. u> extreme labor instiibility. It would dso lead, 
as a matter of s t r a t ^ advantage, to a Ruyw coUective baigaining plus for the SPL as a mere 
sde-effect of its coordination of dispatchers to Denver 

The IBEW urges the Referee to foUow the sanw approach as <Ud Referee Suntmp, i.e., direct 

that tiw edsting agreements remdn in effect, continuing to cover the employees they covered prior 

to the coordination until the parties reach a single collective baigaining agreemem to cover aU 

employees at the coordinated fecility. According to the IBEW, a facOity with joim union 

representation is not imprecedemed cm this proper^. It dtes IBEW and TCU represented employees 

working side-by-dde, performing essentiaUy the same work, at Atlanta. 

The IBEW fiuther objects to the Carrier's proposd that wouU have aU foture vacandes 

arising at the new fedUty bemg fiUed through tiw L&N/TCU Agreement, which would foreclose other 

IBEW represented empic^ees from opportunities fbr tins woric Instead, the IBEW proposes that the 

implementing agreement provkle that new podtions that are created and vacancies that occur after 

the imtid transaction be filled in a manner that retains the ratio of BRS/IBEW/TCU workers that 

existed imtidly. It suggests that openings that occur due to the retirement, separation or transfer of 

a former C&O, B&O, C&OCT or SCL mdntdner be first buUetined to otiier IBEW-represented 

employees on that fonner property and, if not fiUed by that process, then be offered to other IBEW 

employees elsewhere on the system before bdng buUetined to other crafts. 
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The IBEW dso asks tiwt the implementing agreement ensure that in the event the Cairier has 

underestimated the amount of work to be performed at the new facility, work that cannot be done 

at the Cemer be perfonned on the property rather than contracted to outdde vendors. If the Carrier 

has more work for the fadUty than the number of jobs it idtidly creates can do. the IBEW dedres 

the Carrier to be obliged to dther create addhiond poshions in the same ratio as the origind 

positions, or have the work revert to the locations where h formeriy would have been done by the 

podtions to which it formerly would have been asdgned. It argues tiut work should in no evem be 

contiracted out, absent agreement ofthe umon representing the afifected employees at that fonner 

location. 

Position of the TCU: The TCXF supports tiw Carrier m hs adoption ofdw "controUmg 

carrier" principle. It avers that the Commisdon and the courts have long hekl that the Carrier is 

contractudly obligated to asdgn work to the class and craft performing such work by virtue ofthe 

scope ofthe collective bargaining agreement in effect on the property to which the work is bdng 

assigned. The TCU dtes severd Referee dedsions pursuam to New York Dock applymg this 

prindple. It conchides that the Referee must follow the Commisdon's authority, artiiti^d precedence 

and estdiUshed juiiscfictional/representatrond boundaries by pladng dl ofthe coordinated work under 

the collective bargdmng agreement aheady in place at Louisville. 

The TCU, at the hearing, rdsed obiections to certdn parts of Carrier's March 26. 1996, 

proposed implementing agreement. Spedficdly, it asserted Section 6(b) should detemune rankuig 
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of employees who have the same employment date in the Commumcations Department based upon 

date of birth, induding year of bird). The TCU also objects to die requirement in Paragraph 5 of Side 

Letter No. 2 that the nronthly dismissd dlowance be reduced by SSOQ for each month needed by the 

employee to reach age 61. 

At the hearing, the Carrier addressed three other objections rdsed by the TCU and reached 

a settienwm witii botii Organizations. SpedficaUy, Carrier agreed to ddete the {rivase "however no 

such claim for protective benefits shaU be honored beyond mnety (90) days firom the tune specified 

in Sub-section (c) ofthis Section" firom Section 7(e) in retiira fbr the TCU's wdver of its objection 

to Section 7(d). AddhronaUy, Carrier and the Organizations agreed to ddete the parentheticd phrase 

"except promotion to a non-contract podtion" fiom Section 9. 

Findings: Ndther the IBEW nor tiw TCU dispute the Carrier's right and need 

to consoUdate the woric of radb repdr pursuam to the various ICC orders reUed upon by Carrier, nor 

do they chaUenge the Canier's sdection of LouisvUle as the appropriate location for such 

consoUdation. AdditionaUy, they concur m the Carrier's forauihi for the aUocation of personnd at 

the consoUdated fiMility. The TCU forther concurs with tiw Cairier's proposd to apply the 

L&N/TCU Agreement to dl work and employees at the consolidated fedUty, dthough the IBEW 

does not. The TCU rdses severd objections to miscdlaneous provisions of the implementing 

agreement, on which the IBEW was diem. 
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Accordingly, the Referee finds that the consolidation of radio repdr work at LouisviUe 

constitutes a transaction pursuant to the various orders ofthe Interstate Commerce Commisdon 

within tiw meaning of Artide I. Section 1(a) of tiw New York Dock Conditions. Carrier has compUed 

with the notice requirements of Article I, Section 4, and has property invoked arbitration. The 

Refieree thus finds he has jurisdiction over the matter before hun. 

The issue dividing the IBEW and the Carrier is whether the Canier's proposd to phwe dl 

employees at tlw consoUdated fadlity under the scope ofthe L&N/TCU Agreemem is necessaiy to 

eflfectiute tiw tiansaction. The IBEW fiirtiwr suggests Section 2 cSNew Ya-k Dock places Umitations 

upon tiw Referee, namely that he must preserve the rights. privUeges and benefits existing under the 

collective baigaining agreements. This second poim requires the Referee to condder what is meant 

by the Section 2 requiremem. 

It is the Referee's condudon the Commisdon's imem in Section 2 has now been darified. 

In Railway Labor Executives' Assn v. U.S., the Court of Appeals wrote: 

The statute dearly mandates that "ri^its, privUeges, and benefits" aflforded employees under 
existmg CBAs be preserved. Unless, however, every wud of every CBA were diought to 
estabUsh a right, privilqe. or benefit for hdior — an obviously absurd propositkia—$565 
(andhenceft 11347) ckws seem to contempbue that the ICC may modify a CBA. 

At dut levd of generdity, at least, dw ICC's inteipretation seems enunendy 
reasonable, indeed indisputable. The Commisskin has not, however, addressed dw meaning, 
and duis die scope, of dwse "rights, privil^es. and benefhs," dut must be preserved, nor has 
it determined specificdly whedwr dw CBA provisions at issue here are entitied to statutory 
protection under that rabric. We dius remand for the ICC to nuke that detendnatton in dw 
first instance. 

Regardless of how the ICC may read dw above provision, however, it is clear that the 
Commisskin may not modify a CBA willy-dlly: § 11347 requires dut dw Commisskm 
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provkle a "fair arrangenwm." The Conunission itself has stated dut it may modify a 
collective bargdning agreement under § 11347 ody as "necessary to effectuate a covered 
transaction. CSX, 6 I.C.C.2d 715 (1990) ("We assume dut any changes in CBAs wiU be 
limited to those necessary to pemiit dw iqiproved ooosdidatton and wiU not undermine labor's 
rights to rely primarily on dw RLA for diose subjects traditiondly covered by dut statute"). 
We agree dut whatever else a "feir arrangement" entiuls, dw modification of a CBA must at 
a minimum be necessary to effectuate a transacticn. [ footootes omitted]" 

In tiut case, Referee Kasher awarded an imi^ementing agreemem tiut required the Springfield 

Termind RaUway Company, in operating leased Unes. to apply the rates of pay, mles and working 

conditions contamed in the lessor carriers' coUective bargdning agreements. The Commisdon. 

finding that the preservation ofthe lessor carriers' rates of pay and work rules would effectivdy 

foredose the transactron, stayed the Kasher Award and remanded that issue to the paities. Unable 

to reach agreement, the parties submitted the dispute to Referee Harris, whose Award mocUfied the 

lessor carriers' agreements. 

The Commisaon discussed tiw defimtions of "rights. privUeges and benefits" in its review of 

the Award of Referee O'Brien ui tiw cUqwte involving this Carrier, the United Transpoitation Umon 

and the Brotherhood of Locomotive Engineers. Because the Commisdon had not yet rendered a 

mling on the renund in Executives, Referee O'Brien decluied to rule on the issue of whether tiw 

Carrier's proposed changes would be contraiy to existing "rights, privUeges and benefits." The 

Commisdon then wrote: 

The histoiy of the phrase "rights, privileges, and benefits" uidicates that it has 
traditionaUy meam what it inqilies — the incidents of employment, andUaiy emoluments or 
fringe benefits - as opposed to dw more cential aspects of tiw woric itself-pay, rales and 

^^Railway Labor Executives-Assn. v. U.S.. 987 F.2d 806. 814 (D.C Cir 1993). 
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working conditions. The genesis of secuon 405 of dw Amtrak Act was dw Uriun Mass 

Transit Act of 1962 (UMTA), which audxMized federal financid assistance to state and locd 
governments for dw improvement of urban mass transh systems. Section 13(c) of dut Act 
(now codified as 49 U.S.C 5333(b)) required dw Secreuiy of Labor to certify as "feir and 
eqdtable" anangements to protect affected emptoyees. The first requiremem of section 13(c) 
for a ""Mr and equitable" anangemem was "dw preservation of r i ^ , privileges, and benefits 
under existing collective baigaining agreements or odierwise." 

Since no UMTA fuuncing could be oonqileted without dw Secretary of Labor's 
section 13(c) certification, a modd protective agreemem was devdoped to peimit rapid and 
dependable processing of applicattons. The currem reguhdons of die Depaitmem of Labor 
provkle dut dw Secretiuy wfll certify pursuam to section 13(c) if dw parties adopt the Modd 
Agreemem. 29 CFR 215.6. Paragraph 10 of dw Modd Agreemem sets fordi dw type of 
rights, privileges, and benefits dut are "preserved" (emphasis added): 

(10) No employee recdving a dismissd or dispiaoenMm aUowance shaU be 
deprived during his protection period, of any rights, privUeges, or benefits 
attadiing to his emptoyment, induding widwut Umitation. group life 
itwnninnft hnsnimiiwitinn and medical care, fme tranmortaiMii fiar himaelf 

ffir* Wn fiir'^ mh ' " " B I tif^'"iiii1 i W ' n^ i?artif'mitinn witfw BUY 
diaabililv or retitement nmgtam. and nich odier amiovee benefita aa 
RaUroad RetirenwnL Socid Security. Work^pen's ComHenaatioa. and 
unem|riovinentffppensaty»f. as weU as any odwr benefhs to which he may 
be entitled under dw same condittons so long as such benefhs continue to be 
acoDfded to other emptoyees ofthe baigddng unit, inactive [sic] sennce or 
forloughed as dw case may be. 

We believe that dns is compdUng evkienoe that dw term "rights, privUeges, and benefits" 
nMaiigdie"to«Bd»arfineidentgQfemplovmeHlflrfimfebcHrfta."Sotirii^ 

- Centrd of Georda Rv. Co.. 317 L C C 557,566 (1962), and does not indude scope or 
sedority provistons. 

In any event, the paiticubr provistons at issue here do not come within "rights, 
privUeges, or benefits" because dwy have consistentiy been modified m the past in connectton 
widun oonsotidations. This may wdl be due to dw fiwt du t ahnost aU consolidations require 
scope and sentoiify changes to order to effecmate the purpose of the transactton. Rdlway 
Labor Act baigdning over diese aspects of a consoUdattoo wDuU frustrate the transactions. 
The ATDA court tooked to past conduamconsolidattons^rfwn it raled du t scope rales were 
not among those provisions protected as "rights, privUeges, and benefite." 26 F.3d at 1163. 

i, 61.C.C.2d 715.736.742 (1990) (CanogLiD. and its redtetion 
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ofdw power of ariihrators under the Washington Job Protection Agreemem of 1936 and pre-
1976 labor condittons. 

Sedority provistons have also been hisioricaU>-modified widi regdarity by arbhrators 
in connection widi consoUdations. See CaSDBJL 6 l.C.C.2d at 721.736-737.742,742. and 
746 n.22. Thus, both scope rules and sedority provisions have histoiicaUy been changed 
without RLA baigaining and, aoGoidtogly. are not digiUe for protection as "rights, privilqes, 
and benefite." 

The umons aiBue tiut aecticm 2 ofNew Yoric Dock pvea employees a ri^ to wtaiw 
dwir existmg udon representatton. The ccxirdinatton wUI recpiire WM enguwers, currently 
represented by UTU, to work under dw agreemem dut BLE negotiated widi dw B&O radwr 
than thdr currem agreement The eflectofourtransacttons on selectton of udon membership 
is under the jurisdiction rfthe Nattond Mediatton Boeni acting under the Rdlway Labor Act 
Fox ValtevA Western Ltd.-ExemnticnAoQuidtion and Oneration-Certain Lines of Green 
ffaV and Wwrnfm P'SMr"^ Comnanv. FOK River VaUev Rdlroad Comoraiion. and die 
Ahnapee & Western Rdhwav Comnaav. Fmance Docket No. 32035 (Sub-No. 1) (ICC served 
Dec. 19.1994). flip op. at 7. Therefiire, we find tiut the issue of whidi udon is to represem 
WM engineers or receive dwm as dues-paymg members does not mvdve a right that must be 
preserved under section 2 of New Yoric Dock.'* 

The Conunisdon's mterpretation was found by the Court of Appeals to be reasonable and 

"exactly what was intended by Congress."" The Referee concludes, therefore, that the Carrier's 

proposed unplenwnting agreenwat does not abrogate rights, privUeges and benefits that Section 2 of 

New York Dock requires be preserved. The propoaed agreement, in Side Letter 10, pennits IBEW 

represemed empk^ees to dect to retain thdr coverage under the Supplementd Sickness Benefit plan 

during tiw protective period. The IBEW has dted no odwr "right, privilege or benefit," as dwse 

temu are appUed, that might be abrogated by the proposed ^reemem. 

^*CSXCorp. — Control — Chessie Sys. Inc. and Seaboard Coast Line bidus.. Inc., Fmance Docket 
No. 28905 (Sub-No. 27)(November 22,1995) slip op at 14-15. 

"Wijttrf Transportation Unim v. Surfixce Transportation Board, D.C. Cir, March 21,1997, at 10. 
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As the IBEW notes, the Cairier must ddnonstrate that its proposed changes are necessary to 

effectuate the transaction. The standard of "necesdty" was defined in Executives as follows: 

What, then, docs it mean to say that it is necessaiy to modify a CBA m onler to 
effectuate a proposed transaction? In this case the Commisston reasonably interpreted this 
standard to mean "necessary to effectuate the purpose ofthe transaction." If the puipose of 
dw lease transaction were merdy to abrogate the terms of a CBA, however, then "necessity" 
wodd be no UmitiUion at dl upon dwCommisstoo's audiority to set a CBA aside. We took 
therefore to the puipose for which dw ICC has been given diis authority. That purpose is 
presumably to secure to dw pubUc scxne transportatton benefit that wouM not be availabte if 
the CBA were left m ptace, not merely to transfier weahfa fiom employees to dwir onptoyer. 
Viewed m that Uditi ̂ 've do not see how the agency can be sdd to have shown the "necesshy" 
for modifying a CBA unless h shows that the modification is necessaiy in order to secure to 
the pubUc some transportation benefit flowing fiom dw underiying transactton (here a lease)." 

As noted above, the Organizations here have not disputed the necesdty of consoUdating the 

woric Obviously, Canier wUl redize greater effiden^ by centralization, as evidenced by the fact that 

it wUi be abte to use ody 17 emptoyees m the smgle facUity while it requires 44 employees currentiy. 

AdditionaUy, economies wUl be redized by maintaining only one fiwUity and one mventory. FuiaUy, 

tumaround time wUl be enhanced by the proxuiuty to the Umted Pared Service hub. 

What Carrier must also denronstrate is the necesdty of operatmg this fadUty under a dngle 

coUective bargdnmg agreenwnt, radier tiun multiple agreements as urged by dw IBEW. Therecord 

reflects that there are three IBEW Agreements covermg these employees, one of which covers ody 

two ofthe employees. In this regard. Carrier convincingly dtes the LaRocco Award, wherdn the 

Referee wrote: 

When dw shop signd repdr woric is commingled at Roanoke, any specific piece of 
woric wiU not be readUy identifiabte as NW, SRor CG rqwir woric even diough dw signd 

^^Raiiway Labor Executives'Assn. v. U.S 987 F.2d 806. 815 (D.C Cir. 1993). 
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devices repdred at dw coordmated fitciltiy wiU originate on ddier dw NW or dw SR or dwir 
subsidiary rdlroad. As a resuh of the transaction, the NW wUI assume respondbUhy for 
accomplishing shop signd repairs for dw entire NS system. Aldiough dw Organization 
acknowledges dut dw work at Roanoke wiU be commuigled, h nonedwiess uiges us to carry 
forward some rales m dw CG and SR Schedule Agreemente and dlocate Roandce poshions 
among dw diree rdlroads. However, complete integration of the fungibte signd repdr work 
rendeis it impossibte for the employees who transfer fiom East Pdm to Roanoke to import 
any portkm ofthe CG or SR Schedde Agreemente with them. Imposmg multiple schedde 
agreements at dw Roanoke fedUty would not just make the Goofdhutton unwieldy but wodd 
totaUy diwart the transactton. The Carriers persuasively argued that dwy coukl never attam 
operation efficiencies if dw NW had to manage signd shop woric and supervise shop woiken 
under muhiple and sometimes conflicting coUective bargdning agreemente. 

In this case, as wdl. Canier avers there would be no way to distinguish what work bdonged 

to a paiticukr agreemem. It dso notes there are significam dififerences m some ofthe bade rules of 

the agreements. The Refieree concurs that h would hamper the efiBdency and econoniy of the 

consolidation if Carrier were to be required to man^e 17 employees under four (or even two'^) 

difierem coUective baigainmg agreements. Carrier should be aUowed to utUize the emptoyees m the 

facUity whhout bemg restricted by tiw aitifidd barriers imposed by different agreemems. This is one 

of tiw objectives of tiw consoUdation The R ^ r e e finds it significant dut die IBEW was unabte to 

che a smgle case, other than the Suntnq) Award, discussed bdow, uoda New YorkDock or any other 

protective concfition where a Referee has unposed more than one coUective bargddng agreement 

upon a consoUdated work force. Thus, it is the Referee's condudon that the adoption of a suigto 

collective baigdnuig agreemem at tiw consoUdated fitfUity is necessaiy to effectiiate tiie transaction. 

'̂ The IBEW has. in fiwt, asked dut dw B&O/IBEW Agreement be appUcabte to dl ten IBEW j(4>s 

because h covers dw majority ofthe IBEW jobs afiected. 
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The remdmng question is whether the L&N/TCU Agreement is the appropriate agreement 

to apply. While the Referee is sensitive to the IBEW's concems for its membership, the question 

must be addressed objectively. If one single agreement is going to apply, there must be some basis 

for selecting that agreenwnt. The mere fact that the nuyority ofthe employees m the consolidated 

facUity come from the IBEW craft is not persuasive. Because those ten employees are covered by 

three different agreements, it is evidem that no smgle agreemem covers a significant number ofthe 

employees rdative to a i ^ ofthe others. In fact, the agreemem covering the largest number of 

employees (five) is the L&N/TCU Agreemem. 

Nor is h appropriate to make qudhative judgmems about the diffisrent agreements. First of 

dl, that would not4w posdbfe m this case as the agreements were not put into evidence. Even if they 

were, it woukl be an unpossible task to determine which agreement, taken m its entirety, is "the best." 

Some "better" providons of one agreemem may be outwdghed by "better" provisions on differem 

matters in another agreemem. Furthermore, what nuy be benefidd for one employee may be 

immaterid to anotiwr. Even on the issue of sub-contracting, which was of particular concem to the 

IBEW, h is hnpossibte to detendne which agreemem affords the greater protection to the employees 

because ofthe different fectors mvolved. 

It is apparem tiut the generdly accepted practice among referees is to adopt the "controUmg 

carrier" principle. In tiiis case, the L&N is the controlUng canier as the consoUdated fecUity is an 

expansion of an existing faciUty dready subject to tiw L&N/TCU Agreement. This is not a new 

faciUty, as argued by the IBEW. White Canier might have to petfiwm substantid woric to make h 
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ready, tiw &xx remains tiut radio repdr has long been perfonned at tiiis dte. Carrier nuy have been 

inartfol in its choice of words in some of its notices, but this does not change the fiwt that there 

dready is a radio repdr fadlity at Louisville and Canier is transferring more jobs there. 

The Award of Referee Suntmp must be distmguished fcom the fects herein. In that case, the 

Referee dearty was faced with unique drcumsUmces not present here. The Referee does not reject 

the prindple of "comrolUng canier." Instead, he wrote: 

. . . For the arbitrator to conclude that this is the proper route wodd lead, in his estmutton, 
to extieme labor nstabiUty. tt wodd dso lead, as a matter of stmegw advantage, to a major 
coUective baigdning phis for dw SPL as a mere dde-effect of hs coonUnation of dispatdiers 
to Denver desphe good feith promises by dw company about a future contract which have 
been made befbre, but are not properiy before, diis fiinun and which, yet on dw odwr hand, 
have not been tested m an acnial Sectton 6 set of negotiations. To accept the SPL's 
argumente befbre this fonun vradd be tamamoum to nuUifymg the kdxM-agreemente which 
h has negodated wife abom 85 peroem of hs dispatchers, whh the coUective bargaining agem 
whidi now represente one bundled per cem of hs dispatchera, to fevor of an agreemem vriiidi 
it has whh dw odwr 15 peroem under an anangemem whh a coUective baigahuag agem which 
has tost any and aU represematton righte. 

In the instam case, there is no evidence Carrier sdected tiw LouisvUle dte for any reasons 

other than titose it has stated, namely tiut it is centraUzed widun the system and tiut h can take 

advantage of tiw United Pared Seivice hub. There is no suggestion that the appUcable agreement 

was a condderation, or that the agreemem is more advantageous to the Carrier than any of the others. 

There is. tiwrefore, no baais fiir tiw Referee to rqect tiw "controUmg carrier" prindple. 

In reaching the condudon to apply tiw L&N/TCU Agreemem to tiie entire fadUty, the 

Referee need not address tiie issue of represemation. In Fmance Docket No. 28905 (Sub-No. 27), 
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the Conunisdon held this was a nutter for the Nationd Mediation Board acting under the Rdlway 

Labor Act." 

The Referee is not satisfied there is a necesdty to forever predude IBEW employees from 

bidduig on subsequem vacandes at the consoUdated facUity. Employees holding IBEW sedority on 

the respective distiicts as ofthe date ofthe transaction should be able to bid on the podtions that wUl 

be fiUed by IBEW represented employees when those podtions beconw vacam on a permanem bads. 

AdditionaUy, a proportiond number of new podtions at the feciUty should be avaUable to cuirem 

IBEW emirioyees through the exercise of sedority. Not givmg these enployees prior rights to such 

podticms wouU make it posdble for the Carrier to restore the renuining 27 aboUshed podtions and 

make them avaUaUe only to TCU represemed employees. This would not be equitable. To afiford 

the parties an opportunity to draft thdr own agreemem to extend such prior rights, the Referee 

remands this issue to the Cramer and the IBEW. The Refieree, however, shaUretiun jurisdiction over 

this matter and shoukl the parties fail to reach agreemem withm sbcty days foUowing the date ofthis 

Award, dther party nuy mvoke arintratioa 

Tummg to the TCU*s objections to the Canier's proposed agreemem, the Referee finds tiiat 

the Carrier's Section 6(b) reference to JuUan date as a basis fiir "breddng the tie" when two 

employees have the sanw sedority date is a fan- procedure. Udng birth date, without the year of 

birth. essentiaUy yields a random number which is totaUy unbused. Usmg the year of buth. as 

"CSXCorp. — Cwitrol — Chessie Sys. Inc. and Seaboard Coast Line Indus.. Inc., Fuunce Docdtet 
No. 28905 (Sub-No. 27)(November 22,1995) slip op at 15. 
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suggested by the TCU, may expose the Canier tb Uability under age discrimination laws. Therefore, 

such a providon would not be appropriate. 

With respect to the TCU's request that dismissd dlowances under a phm that permits an 

emptoyee to mdntdn msuranee coverage shoukl not be reduced by SSQO per month, the Refieree finds 

he has no authorhy to gram the reUef sought by the TCU. Even with the S500 per month reduction, 

the dlowance to be pdd is an enhancemem to the benefits requu«d under New York Dock. To 

eUminate the reduction would effisctivdy forther enhance the benefit. The TCU has not shown the 

Referee has the authority to grant any protective benefits above and beyond those required by A/inv 

Ywk Dock. Accordingly, the TCU*s request must be demed. 

Award; To the extern h is condstem with the above Fuidmgs, the Implementing 

Agreement proposed by the Carrie on March 26,1996, with agreed upon modifications, provides 

an appropriate bads for the sdection of fisrces made necessary by the tiransaction described m 

Carrier's notice of Januaiy 23,1996. The issue of prior rights for IBEW represented employees is 

remanded to Cairier and tiw IBEW. The Referee retdns jurisdiction over this issue and ddier party 

nuy uivoke arbitration after sixty days foUowmg the date ofthis Award. 

Dated: fifit/f(,/f?7 
ArimgtoriHeights. lUmois 


